July 29, 2024
RE: IRS REG 117631-23, Comments on Credits for Production of Clean Hydrogen

Dear Mr. Podesta, Mr. Zaidi, Deputy Director Aron-Dine, Deputy Secretary Adeyemo,
Mr. Hanlon, Sec. Granholm, Minority Leader Jeffries, Majority Leader Schumer,

We urge you to finalize the Treasury’s strong proposed rules for the 45V clean hydrogen
production tax credit to ensure that hydrogen supports our nation’s transition to a truly clean
economy. We have serious concerns with recent calls to modify the proposed rules in ways
that would ultimately prioritize the profits of a few companies at significant cost to the
climate, clean air, environmental justice, electricity consumers, and the ability of the nascent
clean hydrogen industry to actually meet the needs of the clean energy transition.

Hydrogen has the potential to play a key role in the U.S. clean energy transition by
decarbonizing-hard-to-electrify processes. However, without proper safeguards like those
outlined in the Climate Action Campaign’s Policy Principles, hydrogen instead risks
compromising the achievement of our climate goals and serving as a greenwashing tool.
The 45V clean hydrogen production tax credit will significantly influence which direction the
hydrogen market takes.

We urge the administration to: (1) finalize rules for electrolytic hydrogen production based on
Treasury’s proposed three-pillars framework and (2) not allow misguided loopholes for
fossil-based hydrogen production.

1. The three-pillars framework protects against climate backsliding and
incentivizes climate-aligned industry growth as intended by 45V:

The three pillars requirements of incrementality, temporal matching, and deliverability will
build a robust hydrogen industry that is fruly clean and lasts beyond the expiration of 45V.
These requirements will ensure the buildout of a durable hydrogen industry that fulfills 45V’s
goal of reducing carbon emissions and accelerating the clean energy transition.

However, the integrity of the three-pillars framework is contingent on rigorous
implementation of each of the three requirements. Recent calls for broad exemptions would
effectively gut the utility of the framework as a whole, driving substantial climate pollution
and power price increases, flouting the IRA’'s requirements, and undermining the
administration’s climate and environmental justice goals. These loopholes include a 10%
exemption for existing clean energy, broad exemptions for nuclear and hydroelectric power
plants and states with non-binding climate targets, and the elimination of hourly matching
and regional bounds.

To provide context, allowing even just a 5% exemption for existing clean energy to support
45V hydrogen production could drive up to 1.5 billion metric tons of net cumulative climate
emissions through 2035, per an analysis by the Rhodium Group. This is the equivalent to
nearly a third of U.S. total economy-wide annual carbon dioxide emissions and would take
us more than 2% percentage points off our path to our 2030 climate goal. Recent calls for
even more radical exemptions would lead to higher emissions increases through 2035 and a
far worse trajectory for achieving our near and long-term climate goals.


https://www.actonclimate.com/wp-content/uploads/2023/10/CAC-Hydrogen-Principles.pdf
https://www.epri.com/research/products/000000003002028407
https://www.evolved.energy/post/45v-three-pillars-impact-analysis
https://www.erm.com/assessment-of-grid-connected-hydrogen-production-impacts/
https://rhg.com/research/clean-hydrogen-45v-tax-guidance/

Furthermore, the proposed carveouts risk having substantial impacts on average consumers
by driving double digit percentage increases in electricity prices. Relying on existing clean
power generation to run electrolyzers, which would happen with calls for broad exemptions,
risks significantly increasing wholesale electricity prices on the order of 10 percent — which
could mean an added and preventable cost burden for working American families. This
would be particularly troubling at a time where large power demand sources such as Al and
data centers are already poised to drive power price increases.

Climate, environmental justice, and consumer advocate groups across the country have
understandably warned that they will provide “stiff opposition” to projects - including the
Department of Energy’s Hydrogen Hub projects - that either don’t abide by the three pillars,
increase carbon emissions and other pollutants, or spike power prices.The administration
must stay the course, reject calls for ungrounded exemptions, and uphold a strong
three-pillars framework.

2. Misguided accounting loopholes for fossil-based hydrogen can result in
detrimental outcomes:

Fossil fuel-based hydrogen companies are trying to exploit pollution loopholes and devise
clever accounting tricks to mask their true climate impact. Loopholes, such as carbon
negative emission values, offsetting, and manipulating upstream methane leakage rates,
create a pathway for industry to produce clean hydrogen on paper and dirty hydrogen in
practice. For example, under one such loophole, a fossil hydrogen producer could appear to
produce “net zero” hydrogen, eligible for the top tier of the tax credit, by purchasing only a
small number of biomethane or coal mine methane offsets — without ever reducing on-site or
upstream emissions, or local air pollution.

The impact of these potential accounting tricks is dire. Beyond rewarding still-polluting
facilities, making fossil hydrogen facilities inadvertently eligible for the $3/kg tax credit would
bring production costs below zero, shifting investment dollars from renewable to fossil-based
pathways. For every fossil hydrogen facility built instead of a three pillars-compliant
renewable hydrogen one, GHG emissions would be expected to increase 7-fold — equivalent
to emissions from 2-3 natural gas fired power plants each year.

Full transparency of producer emissions, including accurate methane estimates and a
prohibition on offsets, must be a cornerstone of the final rules.

Finalize strong rules to protect people and the planet

Weakening the proposed rules will risk the achievement of U.S. climate goals and will
significantly compromise the positive impact that 45V was designed to have when legislated.
Many of the carveouts that have been proposed come from a desire to maximize individual
company profits or justify prior investments in older technologies; neither of these should be
the primary driver for an extremely lucrative nationwide tax credit with billions of taxpayer
dollars on the line. Treasury’s rules must stay strong and close off accounting tricks to
ensure that the Administration is able to deliver on promises of truly clean hydrogen
production as made possible by the ground-breaking legislation.


https://energyinnovation.org/wp-content/uploads/2023/11/Consumer-Cost-Impacts-of-45V-Rules-1.pdf
https://static.politico.com/2f/90/1afdd26e4561918c93caaf53fa83/feb-2024-45v-advocates-letter-to-gov-newsom.pdf
https://energynews.us/wp-content/uploads/2024/02/Midwest-Advocates-Letter-to-MachH2-February-2024.pdf
https://blog.ucsusa.org/julie-mcnamara/biomethane-threatens-to-upend-the-clean-hydrogen-tax-credit/
https://blogs.edf.org/energyexchange/2024/06/13/blog-the-safeguards-45v-needs-to-avoid-fossil-hydrogen-regrets/
https://www.edf.org/sites/default/files/2024-07/What_45V_Fossil_Hydrogen_Loopholes_Mean_Climate_Factsheet.pdf

We remain committed to working constructively with the administration and congressional
leaders to finalize strong 45V credit rules that will ensure the robust growth of a truly clean
hydrogen industry.

Sincerely,
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