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January 18, 2023

Julie Henderson, Director, julie.henderson@cdpr.ca.gov

Minh Pham, Environmental Monitoring Branch Chief, minh.pham@cdpr.ca.gov
Lauren Otani, Senior Environmental Scientist lauren.otani@cdpr.ca.gov
California Department of Pesticide Regulation

Via email: dpr22005@cdpr.ca.gov

RE: Comments on proposed requlation #22-005 for 1,3 dichloropropene soil fumigation

Dear Director Henderson, Dr. Pham and Ms. Otani,

Thank you for the opportunity to comment on the California Department of Pesticide
Regulation’s (DPR’s) proposed regulation for the soil fumigant 1,3-dichloropropene (1,3-D). The
undersigned 126 signatories, representing a broad coalition of environmental, EJ and



sustainable agriculture groups, community-based organizations and unions, submit these
comments for your consideration.

Tighter restrictions on use and emissions of the pesticide 1,3 dichloropropene (1,3-D) are
urgently needed because this cancer-causing soil fumigant is highly drift prone, with long-term
air levels greatly exceeding the Proposition 65 Safe Harbor level at all of DPR’s air monitoring
network sites and short-term spikes in air levels posing risk to infants and the elderly.

1,3-D is the third most heavily used pesticide in California with over 12 million pounds of use
reported annually. It is used as a pre-plant soil fumigant mainly for berry crops along the central
coast; almonds, sweet potatoes, tree fruit, grapes and nursery crops in the San Joaquin valley;
and carrots in Imperial County. 1,3-D has been banned in 34 other countries. California should
be working towards rapidly reducing and eliminating use, and accelerating the research and
adoption of alternative practices.

We have grave concerns that these regulations, as proposed, will fall far short of protecting
fieldworkers and other rural residents from harmful levels of exposure to this cancer-causing
and highly drift prone soil fumigant because:

1) The rule is not designed to control 1,3-D use and emissions to the level recommended by the
Office of Environmental Health Hazard Assessment (OEHHA) for cancer risk control;

2) Farmworkers and other outdoor workers are left unprotected and are allowed to work at the
very edge of fumigated fields;

3) The proposed emissions reduction measures will be difficult to enforce;

4) The use cap, and the requirement to keep a running total of 1,3-D use and prohibit further
applications when the use cap has been reached, have been eliminated;

5) There is no required timeline for completion of an annual report on 1,3-D use, air monitoring
levels and potential need for increased mitigations.

The regulation must be redesigned to control 1,3-D exposures to the Proposition 65 Safe
Harbor Level

To be health protective, the regulation needs to be redesigned to control maximum average
annual air levels to the Proposition 65 No Significant Risk Level (NSRL) set by the Office of
Environmental Health Hazard Assessment (OEHHA), which is 3.7 micrograms per day,
equivalent to an average annual air concentration of 185 ng/m3 or 0.04 ppb. This level is being
exceeded from 2.5 to 29-fold at the Department’s six air monitoring stations.

Currently the regulation is only designed to reduce annual air levels to 0.56 ppb, a level 14
times higher than the Prop 65 NSRL. In setting the NSRL, OEHHA obtained and reviewed
additional data that led them to revise their 2015 recommendation of 0.1ppb. DPR must follow
the latest science to ensure that farmworkers are fully protected.



Farmworkers must not be excluded from this pesticide regulation

Proposing a pesticide regulation that is expressly designed to protect residential bystanders
only, and which excludes from its scope low-income Latinx people who work around treated
fields, is an outrageous environmental injustice that must be corrected. In Vasquez vs DPR and
Dow, the court ordered DPR to develop a regulation that protects farmworkers (occupational
bystanders) and to work in concert with OEHHA on development of pesticide worker protection
regulations in accordance with Food and Agriculture Code sections 12980 and 12981.

DPR’s draft regulation is designed to reduce peak 1,3-D air levels by reducing maximum
application plot size, a change that may reduce peak acute exposures but will result in a greater
number of applications to smaller field areas. In turn, this can be expected to increase the
number of days of possible work adjacent or very close to recently fumigated fields for
fieldworkers, tractor drivers and irrigators preparing other field sections for fumigation, and other
outdoor workers. By excluding worker bystanders from this regulation, the Department is
callously ignoring their exposures to 1,3-D.

There is no legitimate basis for DPR to adopt setbacks between treated fields and occupied
structures (except structures like barns that are agricultural workplaces) while at the same time
allowing farmworkers and dairy workers to work for full days, even multiple workdays, up to the
very edge of the treated field immediately after and even during the fumigation. DPR is willfully
omitting farmworkers in the draft regulation in order to enable continued high levels of 1,3-D
use.

Setbacks or buffer zones between treated fields and nearby fields where work could be taking
place should be included in the regulation.

The requirements for keeping a running tally of 1,3-D applications at the local township
level and enforcing a township cap must be taken over by the Department

In the face of the uncertainties in modeling and in extrapolating from results of small-scale
studies of new application methods, the proposal to eliminate the use cap and the requirement
for a running tally of 1,3-D applications is reckless.

The Department should take over the duty for maintaining this real-time 1,3-D use inventory and
enforcing a health protective use cap by reviewing all 1,3-D Notices of Intent to determine
whether or not they should be granted. 1,3-D use reports should then be required to be
submitted to both counties and DPR on the date of fumigant application.

Any business with the technical expertise to conduct fumigations is clearly capable of submitting
both Notices of Intent and pesticide use reports online. DPR can then use spreadsheets to keep
a running tally of adjusted total pounds and total pounds used per township and hot spots within
townships.

The township cap must be retained but reduced to a 1,3-D use level designed to protect
to the Proposition 65 No Significant Risk Level (NSRL).



The draft regulation eliminates the township cap on 1,3-D use entirely, leaving no mechanism to
prevent increased use. Instead, the township cap must be retained and reduced to a level
designed to reduce average annual levels below the Proposition 65 NSRL of 0.04 ppb.

Enforcement Concerns

How will 50% moisture and 24” injection depth be monitored and enforced across large
fumigation plots, especially given the scarcity of water and the presence of rocks and tree roots
impeding 24” injection? How has the reliability of the three proposed methods for checking soil
moisture been evaluated? How will injection depth be verified in inspections and investigations?

It is concerning that in 2020, according to DPR Enforcement Profile statistics, in the high use
San Joaquin valley counties of Fresno, Kern, Merced and Stanislaus, an average of only 18 soil
fumigations were inspected. Only 7 fumigation inspections were conducted in Kern County
where some of the highest recent 1,3-D exceedances were measured.

We are also concerned rather than reassured to note that no violations were found in 98.7% of
soil fumigation use inspections statewide. Such a high rate of compliance suggests that
inspections may not be thorough enough and it stands in stark contrast to the poor enforcement
record for TriCal, the state’s largest fumigant application company. TriCal is facing licensing
action by DPR due to past violations resulting in a total of 40 incidents in multiple counties and
characterized by DPR Enforcement Deputy Ken Everett as "an unacceptable pattern of
egregious and dangerous actions that place workers and the public in danger".

Annual report requirement must include a due date

Requiring an annual report with a public comment period and including the fumigation method in
pesticide use reporting will improve transparency but the regulation also needs to include a
timeline or deadline for annual report release. We propose June 1st of the subsequent year as
an appropriate deadline for issuing the Annual Report. The scope of the report also needs to be
expanded beyond the 10 highest-use townships in the state. At minimum it must include all high
use townships in each county and those spanning multiple counties. The regulation also needs
to include clear requirements for timely tightening of use restrictions if 1,3-D levels documented
in air monitoring or predicted by modeling exceed action levels, rather than the vague obligation
to “determine if additional restrictions are needed” in the proposed regulation. Clear regulatory
triggers have precedence in the field fumigation VOC emission limits (CCRT3 section 6452.2).

Conclusion

As currently drafted, this proposed regulation falls far short of protecting farmworkers and other
rural bystander workers and residents from health-harming levels of exposure to 1,3-
dichloropropene. We urge you to carefully consider our recommendations for strengthening this
regulation and to establish clear and enforceable reduction targets for 1,3-D use and emissions.

Sincerely,

Jane Sellen and Angel Garcia, Co-Directors, Californians for Pesticide Reform



Patricia Carrillo, Executive Director, ALBA

Katie Huffling, Executive Director, Alliance of Nurses for Healthy Environments

Dr. Marketa Houskova, Executive Director, American Nurses Association\California
Hardy Kern, Director of Government Relations, American Bird Conservancy
Elizabeth McKoy, Director, ARTALUMA

Andrew Behar, CEO, As You Sow

Cheryl Auger, President, Ban SUP

David F. Gassman, Co-Convenor, Bay Area System Change not Climate Change
Samantha McCarthy, Better Urban Garden Strategies (BUGS)

Lisa Arkin, Executive Director, Beyond Toxics

Haleemah Atobiloye, Program Manager, Breast Cancer Action

Rainbow Rubin, PhD, MPH, Director of Science, Breast Cancer Prevention Partners
Dr. Barbara McCullough, CEO Emeritus, Brighter Beginnings

Nan Wishner, Board Member, California Environmental Health Initiative

Thomas Helme, Coordinator, California Environmental Justice Coalition

Sherri Norris, Executive Director, California Indian Environmental Alliance

Barbara Sattler, Leadership Council member, California Nurses for Environmental Health and
Justice

Elizabeth Oseguera, Assistant Director of Policy, California Primary Care Association
Larry Hanson, President, California River Watch

Anne Katten, Pesticide and Work Safety Project Director, California Rural Legal Assistance
Foundation

Matt Broad, Legislative Advocate, California Teamsters Public Affairs Council

Sandra Garcia, President, Campesinas Unidas del Valle de San Joaquin



Hazel Davalos, Co-Executive Director, CAUSE

Jonathan Evans, Environmental Health Legal Director, Center for Biological Diversity
Marven Norman, Policy Specialist, Center for Community Action and Environmental Justice
Arthur Bowman Ill, PhD, Policy Director, Center for Environmental Health

Dr. Ann Lopez, Executive Director, Center for Farmworker Families

Rebecca Spector, West Coast Director, Center for Food Safety

Caroline Farrell, Executive Director, Center on Race, Poverty and the Environment
Kevin Hamilton, CEO, Central California Asthma Collaborative

Nayamin Martinez, Executive Director, Central California Environmental Justice Network
Catherine Garoupa White, Executive Director, Central Valley Air Quality Coalition

Daniel O’Connell, PhD, Executive Director, Central Valley Partnership

Sarait Martinez, Executive Director, Centro Binacional para el Desarrollo Indigena Oaxaquefio
Cathryn Couch, CEO, Ceres Community Project

Ted Lempert, President, Children Now

Kristie Trousdale, Deputy Director, Children’s Environmental Health Network

Ken Szutu, Director, Citizen Air Monitoring Network

Renee Donato Nelson, President, Clean Water and Air Matter

Suzanne Hume, Educational Director and Founder, CleanEarth4Kids.org

Andria Ventura, Legislative and Policy Director, Clean Water Action

Ellie Cohen, CEO, The Climate Center

Luis Olmedo, Executive Director, Comité Civico del Valle, Inc.

Anabel Marquez, President, Comité por un Shafter Mejor

Diana Mireles, Interim President, Comité Progreso de Lamont



Estela Escoto, President, Committee for a Better Arvin

Larry Ortega, President, Community Union, Inc.

Dennis Rosatti, Executive Director, Conservation Action Fund for Education
Brianna Schaefer, Program Director, Daily Acts Organization

Cynthia Babich, Founder and Director, Del Amo Action Committee

Lupe Martinez, President, Delano Guardians

Keith Allison, President, Development of Courts Skills (DOCS)

Margaret Paloma Pavel and Carl Anthony, Principals, Earth House Center
Mary Beth Brangan, Co-Director, Ecological Options Network

Astrid M. Calderas, MD, FPK, EconCiencia & Salud

Dan Silver, Executive Director, Endangered Habitats League

Theodora Scarato, Executive Director, Environmental Health Trust

Thomas Wheeler, Executive Director, Environmental Information Center — EPIC
Esperanza Vielma, Executive Director, Environmental Justice Coalition for Water

Bill Allayaud, California Director of Government Affairs, Environmental Working Group

Miguel Alatorre, Community Organizer and Policy Advocate, El Pueblo Para el Aire y Agua
Limpia de Kettleman City

Catherine Dodd, PhD, RN, Policy Advisor, FACTS Families Advocating for Chemical and Toxics
Safety

Jeannie Economos, Pesticide Safety and Environmental Health Project Coordinator,
Farmworker Association of Florida

Heather Podoll, Advocacy and Partnership Coordinator, Fibreshed
Lauren Ornelas, Founder/Senior Program Director, Food Empowerment Project

Jim Lindburg, Legislative Consultant, Friends Committee on Legislation of California



Dana Perls, Senior Program Manager, Friends of the Earth

Michelle Perro, MD, Executive Director, GMOScience.org

John Mataka, President, Grayson Neighborhood Council

Bradley Angel, Executive Director, Greenaction for Health and Environmental Justice
Emma Kriss, Food Campaigns Manager, Green America

Gay Browne, Founder and CEO, Green Media Group

Ambrose Frederick Carroll, CEO, Green The Church

Veronica Aguirre, Executive Assistant, HEAL

Jennifer Tanner, Leader, Indivisible CA Green Team

Lendri Purcell, Co-President, Jonas Philanthropies

Kimberly Baker, Executive Director, Klamath Forest Alliance

Madeline Harris, Regional Policy Manager, Leadership Counsel for Justice and Accountability
Matt Holmes, Environmental Justice Director, Little Manila Rising

Belita Cowan, President, Lymphoma Foundation of America

Linette Lomeli, Executive Director, Madera Coalition for Community Justice

Lynn Kersey, Executive Director, Maternal and Child Health Access

Michael Freund, Attorney, Michael Freund and Associates

Vanessa Armstrong, Co-Chair, Moms Advocating Sustainability

Cesar Lara, Executive Director, Monterey Bay Central Labor Council

Marilyn Lynds, Neighborhood Advocate, Moss Landing Heights Neighborhood Association
Katherine Carvlin, MD, Executive Director, National Association of Environmental Medicine
Lena Brook, Acting Director, Food and Agriculture, Natural Resources Defense Council

Miriam Limov, Coordinator, Nevada County Food Policy Council



Kim Konte, Founder, Non-Toxic Neighborhoods

Susan JunFish, Program Director, Parents for a Safer Environment

Jeni D. Knack, Co-Director, Parents Against Santa Susana Field Lab

Asha Sharma, Organizing Co-Director, Pesticide Action Network

Martha Dina Arguello, Executive Director, Physicians for Social Responsibility — Los Angeles
Padi Selwyn, Co-Chair, Preserve Rural Sonoma County

Patty Mayall, Founder/Director, Protect Our Watershed San Mateo County

Oussama Mokeddem, Director of State Policy, Public Health Advocates

Michelle Perro, Advisor, Regeneration Health International

Mackenzie Feldman, Project Director, Re:wild Your Campus

Herman Barahona, Lead Community Organizer, Sacramento Environmental Justice Coalition
Yanely Martinez, Community Organizer, Safe Ag Safe Schools

Robert M. Gould, MD, President, San Francisco Bay Physicians for Social Responsibility
Erika Alfaro, Chapter President, San Francisco National Association of Hispanic Nurses
Kevin Bayuk, Secretary, San Francisco Permaculture Guild

Sabrina Lopez, Executive Committee Co-Chair, Santa Cruz Democratic Socialists of America
Jeffrey Smedberg, Member, Santa Cruz for Bernie

Ted Schettler, MD, MPH, Science Director, Science and Environmental Health Network
Michael Gasser, Steering Committee Member, Science for the People

Brandon Dawson, Director, Sierra Club California

Martin Wolf, Director, Sustainability & Authenticity, Seventh Generation

Miriam Limov, Farm Institute Associate, Sierra Harvest

Jack Eidt, Co-Founder, SoCal 350 Climate Action



Christine Hoex, Steering Committee Member, 350 Sonoma

Megan Kaun, Director, Sonoma Safe Ag Safe Schools

Margaret Rossoff and Janet Johnson, Co-Coordinators, Sunflower Alliance

Sibella Kraus, President, Sustainable Agriculture Education (SAGE)

Crystal Cavalier, Policy Director, Toxic Free NC

Marylia Kelley, Executive Director, Tri-Valley CAREs

Jassy Grewal, Legislative Director, UFCW Western States Council

Efrain Aguilera, Representative, UFCW Local 5

Eriberto Fernandez, Government Affairs Director, UF\W Foundation

Jan Dietrick, MPH, Carbon Sequestration Policy Team Lead, 350 Ventura County Climate Hub
Bianca Lopez, Founder and Coordinator, Valley Improvement Projects

Janice Schroeder, Core Member, West Berkeley Alliance for Clean Air and Safe Jobs

Stephen Knight, Executive Director, Worksafe: Safety, Health and Justice for Workers

CC:

Lauren Zeise, OEHHA, lauren.zeise@oehha.ca.gov

Edie Chang, CARB, edie.chang@arb.ca.gov

Michael Benjamin, CARB, michael.benjamin@arb.ca.gov

Yana Garcia, CalEPA, yana.garcia@calepa.ca.gov

Lauren Sanchez, Office of the Governor, lauren.sanchez@gov.ca.gov




